Expedited removal allows low-level immigration officers to summarily order the deportation of certain noncitizens, frequently with little to no judicial oversight . Noncitizens with legitimate asylum claims should not find themselves in expedited removal . When picked up by immigration authorities, they should be referred for a credible fear interview and then for more thorough proceedings .
Although there is clear congressional intent that asylum seekers not be subjected to expedited removal, mounting evidence suggests that expedited removal fails to identify bona fide asylum seekers . Consequently, many of them are sent back to persecution . Such decisions have weighty consequences, but they have remained largely immune from judicial review . This is in part due to a provision of expedited removal, 8 U . S .C . § 1252(e) (2), that prevents the federal courts from hearing habeas petitions that challenge the decisions made in expedited removal . Circuit courts are split on whether this provision violates the Suspension Clause based on diverging interpretations of when noncitizens become entitled to habeas rights . This Note argues that, based on the Supreme Court's interpretation of the Suspension Clause and the historical purpose of habeas review, noncitizens who are physically in the territorial United States are entitled to habeas rights . As a result, 8 U . S .C . § 1252(e) (2) is unconstitutional . Asylum seekers in the United States are entitled to habeas review of their expedited removal determinations unless Congress enacts an adequate substitute for this review . 
INTRODUCTION
"The expedited removal system is flawed; it does not account for the realities of immigration . . . . The system is also cruel; it gambles with the lives of hundreds of thousands of people per year by offering few procedural safeguards . We can, and should, do better ." -Judge Pregerson 1 In 2012, Elena fled Honduras. 2 Gang members murdered one of her brothers because he was gay, killed another brother because he refused to join the gang, and shot her sister when she refused a gang leader's advances after being raped and impregnated by him. 3 A different gang member pur-sued Elena and, when she rejected him, shot at her house. 4 When she learned that this gang member was planning further retaliation against her, she decided to flee Honduras and head to the United States for safety. 5 When Elena crossed into Texas, she told a Customs and Border Patrol (CBP) agent that "she feared for her life." 6 Because Elena expressed a fear of returning home, she could not be deported without first having a "credible fear" interview to prove that she had a significant probability of successfully claiming asylum. Elena, like others who have fled persecution, had a legal right to apply for asylum in the United States. 7 To qualify for asylum, a person must show that they have "a wellfounded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion." 8 The asylum officer made a negative credible fear determination, finding that Elena did not have a "credible fear," because during her interview she said that her fear was not on account of one of these protected grounds. 9 While her claim likely fell under the protected particular social group category, she probably did not understand what that term meant at the time. 10 Given the complexity of asylum law, which can confound even trained asylum lawyers, it is not plausible that unrepresented asylum seekers will be able to understand and answer these questions accurately. 11 After failing her credible fear interview, Elena requested review of the determination by an immigration judge (IJ). 12 Three months later, Elena finally had her hearing, conducted via video conference, which consisted of only one question before the IJ affirmed the asylum officer's decision. 13 Without recourse to further judicial review, she was subjected to expedited removal and deported two weeks later. 14 4 . Id . 5 . Id . 6 . Id . 7 . 8 U.S.C. § 1158(a)(1) (2012) ("Any alien who is physically present in the United States or who arrives in the United States (whether or not at a designated port of arrival and including an alien who is brought to the United States after having been interdicted in international or United States waters), irrespective of such alien's status, may apply for asylum . . . ."). 8 . 8 U.S.C. § § 1101(a)(42), 1158(b)(1)(A). 9 . Stillman, supra note 2. 10 . Cf Elena's story is not unique. Hundreds of thousands of immigrants each year are subject to expedited removal. 15 Created as part of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), the expedited removal process streamlines deportations at the border by allowing low-level immigration officers to summarily deport nearly anyone who arrives without proper entry documents. 16 In the name of efficiency, immigrants are stripped of their due process rights to challenge their removal orders in court. 17 Indeed, most of them are never afforded even the paltry formal procedural protections that Elena received. 18 Elena was able to forestall the expedited removal process because she expressed a fear of persecution. She was flagged as an asylum seeker and, accordingly, granted a credible fear interview, as required under section 235 of the Immigration and Nationality Act (INA). 19 But as her experience demonstrates, the mere promise of procedural safeguards is insufficient. Immigrants like Elena, whose asylum claims are deemed not credible, find themselves subject to expedited removal and imminent deportation. 20 This streamlined process has sacrificed accuracy for efficiency and resulted in the erroneous deportation of an incalculable number of bona fide asylum seekers. 21 Subsequent events made clear that Elena was a bona fide asylum seeker. After being deported back to Honduras, she faced the exact persecution she had feared. 22 She was tortured by the gang member who had targeted her previously, and "[o]ther gang members cracked her thirteen-year-old son's skull." 23 She fled to the United States again, and that time, immigration authorities agreed that she had a credible fear based on a protected ground. 24 But because of her previous deportation order, Elena was barred from apply- 15 ing for asylum. Instead, she would have to meet the higher showing required for withholding of removal. 25 In a sense, Elena was one of the lucky ones.
Many asylum seekers who are erroneously subjected to expedited removal "never get [this] second chance to prove their claims." 26 If Elena had access to judicial review to challenge the IJ's determination before being subjected to expedited removal, she likely would not have faced further persecution before her credible fear was recognized. Typically, a detained person has a constitutional right under the Suspension Clause to challenge the cause of their detention before a federal court by filing a habeas petition. 27 The Suspension Clause, found in Article I of the Constitution, provides that the right to habeas review may not be suspended except "when in Cases of Rebellion or Invasion the public Safety may require it." 28 Nevertheless, in the absence of a rebellion or invasion, a provision of the IIRIRA, 8 U.S.C. § 1252(e)(2), the "jurisdiction-stripping provision," essentially nullifies this right by allowing habeas review of only a very narrow set of issues in the expedited removal process. 29 Unfortunately for Elena, habeas review of the "substantive and procedural soundness" of the credible fear determinations made in expedited removal is explicitly barred. 30 Congress may only suspend habeas review in this way if either (1) noncitizens in expedited removal do not have Suspension Clause protections or (2) Congress has enacted an adequate and effective substitute for habeas review. 31 Circuit courts are split as to whether noncitizens in expedited removal are entitled to habeas rights and whether the jurisdiction-stripping provision of the IIRIRA is constitutional. 32 The Third Circuit has adopted a case-bycase approach, in which the court looks at the noncitizen's connection to the United States to determine access to habeas rights. 33 In contrast, the Ninth Circuit adopted a bright-line rule: all asylum seekers within the borders of the United States, even recent, surreptitious entrants, are entitled to the Suspension Clause's protection. 34 This Note argues that asylum seekers who are subjected to expedited removal after failing their credible fear interviews are entitled to the protec- 25 . Id tion of the Suspension Clause. Thus, the jurisdiction-stripping provision is unconstitutional because expedited removal does not provide an adequate substitute for habeas review. Part I provides a broad overview of expedited removal and the Suspension Clause. Part II analyzes the historical purpose of the Suspension Clause, the Court's habeas precedent, and the policy concerns associated with restricted habeas review in expedited removal, and argues in favor of adopting the Ninth Circuit's approach to entitlement to habeas review. Finally, Part III explores the required scope of habeas review and discusses ways to modify expedited removal so that it can be an adequate substitute for habeas review.
I. THE SUSPENSION CLAUSE AND ASYLUM SEEKERS IN EXPEDITED REMOVAL PROCEEDINGS
The goal of providing asylum to genuine refugees appears at times to be in tension with the goal of efficiently processing the claims of the many noncitizens who enter the United States every year. 35 In an effort to reconcile these conflicting goals, Congress established expedited removal, a process intended to streamline the deportation of certain noncitizens without legitimate asylum claims. 36 By statute, expedited removal should not apply to asylum seekers who are found to have a credible fear of returning home. 37 But critics of expedited removal procedures have noted that the system-as currently implemented-often fails to identify those with legitimate asylum claims, leading to bona fide asylum seekers being sent back to face the persecution from which they fled. 38 Despite the fact that errors would likely be mitigated by judicial review, a provision of the expedited removal statute strips federal courts' jurisdiction to hear habeas petitions challenging the decisions made in expedited removal proceedings. 39 Consequently, the expedited removal regime and the thousands of decisions it generates each year have largely been immune from judicial review. that the inherent conflict between speedy decision-making and accurate and fair decision-making was well understood at the procedure's inception."). 36 . 142 CONG. REC. 24,783, 24,784 (1996) (statement of Rep. Hyde) ("We recognized that layering of prolonged administrative and judicial consideration can overwhelm the immigration adjudicatory process, serve as a magnet to illegal entry, and encourage abuse of the asylum process. At the same time, we recommended major safeguards against returning persons who meet the refugee definition to conditions of persecution."). 37 
A. The Expedited Removal Process
Expedited removal gives discretion to low-level immigration officers to summarily order the deportation of certain noncitizens-undocumented noncitizens and those who have presented fraudulent documents to immigration authorities who do not have documentation of continual presence in the United States for the prior two years. 43 Because expedited removal may not be used against asylum seekers, CBP officers must flag any noncitizen who expresses a fear of returning home. 44 Once flagged, these noncitizens are referred to an asylum officer for a credible fear interview, which seeks to distinguish legitimate, credible fears from unfounded ones. 45 Noncitizens are allowed to speak with an attorney prior to (but not during) this interview and only at personal expense. 46 During the interview, noncitizens who do not speak English must be provided with an interpreter who speaks their native language. 47 The asylum officer conducting the credible fear interview must determine only whether there is a "significant possibility" that the noncitizen will ultimately qualify for asylum. 48 Congress meant for credible fear to be a low standard; 49 historically, pass rates were around 80 percent. 50 REC. 25,347 (1996) (statement of Sen. Hatch) ("The standard adopted in the conference report is intended to be a low screening standard for admission into the usual full asylum process."). 50 . Jordan, supra note 10.
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Trump Administration, credible fear passage rates have plummeted, with record numbers of asylum seekers failing what is meant to be a cursory screening interview. 51 Noncitizens with a credible fear are spared from expedited removal and placed in regular, more thorough removal proceedings in front of an IJ pursuant to INA section 240. 52 There, they are able to apply for asylum as well as other types of relief from deportation, they have a greater opportunity to obtain counsel and relevant evidence, and they have at least minimal Fifth Amendment due process protections. 53 In the increasing number of cases in which the asylum officer determines that the noncitizen's alleged fear lacks credibility, the consequences are dire. 54 Noncitizens may request that an IJ provide de novo review of the asylum officer's finding of no credible fear, but these review hearings are often rushed affairs. They are typically conducted within twenty-four hours of the initial determination, leaving the noncitizen little time to prepare. 55 On paper, the hearing is intended to provide noncitizens an opportunity to be heard and questioned. 56 In reality, the hearing increasingly functions as a rubber stamp for the asylum officer's determination. 57 As of June 2018, IJs affirmed the negative determination in 85.3 percent of cases, up from 67.3 percent just a year prior. 58 In the rare instances in which the IJ disagrees with the asylum officer and finds a credible fear, the individual is placed in regular (and more thorough) removal proceedings. 59 But if the IJ agrees, as often happens, that the individual lacks a credible fear, the noncitizen is quickly deported. 60 A noncitizen may only file a habeas petition to challenge three narrow issues: whether they are a noncitizen, whether they were ordered removed pursuant to expedited removal, and whether they have previously 51 been granted another form of legal status. 61 They may not challenge the asylum officer's compliance with the required procedures or the factual support for the "no credible fear" finding. 62 This "cocktail of jurisdictional bars" effectively ensures that factual errors will go uncorrected and agency officials will not be held accountable for these errors. 63 Without judicial review, there is a very real "danger that an alien with a genuine asylum claim will be returned to persecution." 64 The constitutionality of the jurisdiction-stripping provision was called into question when asylum seekers facing this danger sought review of their credible fear determinations by filing habeas petitions in federal district courts. 65 In the suits that followed, the Third and Ninth Circuits became the first circuit courts to address the novel question whether these noncitizens are entitled to the protection of the Suspension Clause and, if so, what the scope of that right is. 66 
B. The Suspension Clause and Its Historical Application to Noncitizens
To determine whether the jurisdiction-stripping provision is constitutional, it is helpful to understand the purpose of the Suspension Clause and the way noncitizens have historically used habeas review. The Suspension Clause of the U.S. Constitution provides that, absent proper suspension, individuals have a constitutional right to at least minimum review of the lawfulness of their detention. 67 Procedurally, detained individuals may file a habeas petition, and, if the court grants the writ, they can challenge the legality of their detention in federal court. 68 This review has been viewed as especially critical where the detention is the result of executive action rather than judicial conviction. 69 At common law, the court's role in habeas proceedings "was most extensive in cases of pretrial and noncriminal detention, where there had been little or no previous judicial review of the cause for deten-tion." 70 Unlike in criminal proceedings, where there is an adjudicator who is "disinterested in the outcome and committed to procedures designed to ensure its own independence," adjudications by the executive lack such formal protections. 71 The urgency of habeas review in these cases stems from the purpose of the Suspension Clause: to maintain the separation of powers. 72 Although the Supreme Court has upheld certain limitations on the constitutional rights of noncitizens, those constitutional protections are largely found in the Bill of Rights. 73 In contrast, the Suspension Clause is found in the limitations on congressional power. 74 That habeas rights have consistently been extended to noncitizens is reflective of the fundamental proposition that the separation-of-powers structure requires a judicial check on congressional action as implemented by the executive. 75 Specifically, in the immigration context, the Court has emphasized that "[w]ithin the Constitution's separation-of-powers structure, few exercises of judicial power are as legitimate or as necessary as the responsibility to hear challenges to the authority of the Executive to imprison a person." 76 Reflecting this core purpose of the Suspension Clause, judicial precedent dating back to the late 1700s in England and the founding years of the United States establishes that habeas was available to noncitizens. 77 This judicial review extended to questions of law and mixed questions of law and fact in deportation decisions. 78 The Court has stated that, at a minimum, the Suspension Clause protects habeas review as it existed at the founding, 79 but has not foreclosed the possibility that the scope of the Suspension Clause has since expanded. 80 This history has driven the Court's analysis of who is entitled to Suspension Clause protections in recent habeas cases involving noncitizens, 81 
C. Supreme Court Suspension Clause Jurisprudence in the Context of Noncitizens
The Supreme Court has addressed the applicability and scope of the Suspension Clause in relation to noncitizens twice since Congress enacted expedited removal. 83 These two cases, INS v . St . Cyr and Boumediene v . Bush, provide "an analytical blueprint" for interpreting the reach of the Suspension Clause. 84 The first of these cases, St . Cyr, dealt with a lawful permanent resident who pled guilty to a controlled substance violation that made him eligible for deportation. 85 At issue was a provision of the IIRIRA that appeared to strip the Court of jurisdiction to review a pure question of law: whether St. Cyr was eligible for a discretionary grant of relief from deportation. 86 The Court found that construing the statute to preclude judicial review of a purely legal question raised serious constitutional concerns. 87 In reaching this conclusion, the Court reviewed historical precedents and established that habeas review of questions of law was available to noncitizens in deportation proceedings. 88 The Court held that this minimum judicial review of deportation decisions is required by the Constitution and cannot be foreclosed by Congress. 89 The Court thus reiterated the Suspension Clause's important role as a separation-of-powers mechanism in which habeas review functions as a judicial check on the deportation decisions made by the executive. 90 Given the serious constitutional concerns raised by the preclusion of habeas review for questions of law, the Court construed the statute so as to not strip habeas jurisdiction. 91 Because the Court reached this result without striking down the statute, it did not address the precise scope of habeas review. 92 The Court did address the scope of the protections of the Suspension Clause in Boumediene when considering noncitizen enemy combatants apprehended and detained outside the borders of the United States. 93 To determine if the statute at issue violated the Suspension Clause, the Court established a two-step framework. The first step involved determining whether the petitioners were entitled to Suspension Clause protection. In making this determination, the Court derived three relevant factors: "(1) the 83 citizenship and status of the detainee and the adequacy of the process through which that status determination was made; (2) the nature of the sites where apprehension and then detention took place; and (3) the practical obstacles inherent in resolving the prisoner's entitlement to the writ." 94 Notably, consideration of petitioners' entitlement to other constitutional protections was not included as one of the Court's factors. This suggests a recognition that habeas review is so foundational, its protections may extend to noncitizens who lack other constitutional rights. The first step focused instead on the historical scope of habeas review and its importance as a mechanism for enforcing the separation of powers. 95 Using these factors, the Court determined that noncitizens who are imprisoned at Guantanamo Bay are entitled to Suspension Clause protections. 96 Although the detainees' location outside the United States weighed against finding that they had habeas rights, the rudimentary procedures through which they were designated as enemy combatants and the lack of any significant obstacles to adjudicating habeas petitions led the Court to conclude otherwise. 97 The second step of the inquiry determined whether the jurisdictionstripping provision was constitutional by asking whether "Congress has provided adequate substitute procedures for habeas corpus." 98 The Court found that, at a minimum, an adequate substitute must provide the prisoner "a meaningful opportunity to demonstrate that he is being held pursuant to 'the erroneous application or interpretation' of relevant law." 99 Accordingly, a reviewing court must have the ability to not only examine whether the prescribed procedures were lawful and followed in a given case but also evaluate findings of fact. 100 The Court specified that the scope of review required by the Suspension Clause would depend on the circumstances of a given case, and particularly the rigor of the prior proceedings. 101 The Court held that the procedures provided to the detainees were not an adequate substitute for habeas review because of the constraints on the detainees' ability to rebut the factual determinations the government had made against them. 102 This was due to several factors: the detainees had "limited means to find or present evidence to challenge the Government's case [ ognized the high risk that the tribunal would make erroneous findings of fact. 104 Because of the high risk of error and the severe consequences of an error, the Court held that the detainees must be entitled to habeas review or an adequate substitute to remedy errors when they occur. 105 This decision was critical because it was the first time the Court found a procedural substitute inadequate, and thus the first time the Court spoke directly to what the Suspension Clause protects. 106 Even though the petitioners in St . Cyr and Boumediene were differently situated than asylum seekers mistakenly subjected to expedited removal, the reasoning used in both cases and the general framework the Court established in Boumediene provide the relevant legal backdrop for Suspension Clause challenges to expedited removal. 107 St . Cyr and Boumediene involved noncitizens very differently situated from each other, and yet the core of the Court's analysis in both cases was similar. Each focused on the Suspension Clause's historical scope and the critical role of the Suspension Clause in maintaining the separation of powers. The same history and separation-ofpowers concerns that animate the Suspension Clause should inform the answer to whether noncitizens in expedited removal are entitled to habeas rights.
II. CONFLICTING INTERPRETATIONS OF THE REACH OF THE SUSPENSION CLAUSE
Given the lack of Supreme Court precedent on point, circuit courts have reached diverging conclusions on the extension of habeas rights to noncitizens in the United States. In Castro v . Department of Homeland Security, the Third Circuit was the first federal court of appeals to address the Suspension Clause rights of noncitizens in expedited removal. 108 In addressing this novel issue, the court found that these asylum seekers were not entitled to habeas rights and thus upheld the jurisdiction-stripping provision. 109 that expedited removal does not adequately honor those rights. 110 This Part asserts that the Ninth Circuit's holding is correct in light of the purpose of the Suspension Clause and Supreme Court habeas precedent. Section II.A explores the facts of Castro and Thuraissigiam and the approach each circuit adopted in assessing habeas rights. Section II.B argues that Suspension Clause history and precedent support the conclusion that all noncitizens in expedited removal are entitled to habeas rights. Section II.C addresses the policy concerns that support this Note's proposal that asylum seekers erroneously subjected to expedited removal are entitled to habeas review.
A. Alternative Approaches to the Suspension Clause Rights of Noncitizens
The Third and Ninth Circuits, despite facing similar facts, adopted different approaches to determining noncitizen entitlement to Suspension Clause rights that lead to different outcomes. The petitioners in both Castro and Thuraissigiam were asylum seekers who were apprehended within hours of entering the country and detained fairly close to the border. 111 The petitioners in Castro were twenty-eight families, including women and their children, who fled brutal gang and domestic violence in Central America. 112 The petitioner in Thuraissigiam was a man who fled Sri Lanka after being tortured because of his political views. 113 Upon apprehension, CBP officers determined that each asylum seeker was subject to expedited removal. 114 When the petitioners expressed a fear of returning home, they were referred to asylum officers who conducted credible fear interviews. 115 The asylum officers determined that none of the petitioners had credible fears. 116 The petitioners then requested de novo review of these determinations in front of IJs. 117 The IJs upheld the negative credible fear determinations, and the petitioners were transferred for removal without further review. 118 Each petitioner then filed a habeas petition in federal district court challenging their credible fear determinations. 119 Since the jurisdiction-stripping provision 110 bars habeas review of the substantive issues raised in these petitions, the federal courts had to address whether this jurisdiction-stripping provision is unconstitutional. This determination involved a preliminary question: whether the petitioners were entitled to Suspension Clause protection at all.
In Castro, the Third Circuit held that the petitioners did not have any constitutional rights, including habeas rights. 120 The court stressed that the petitioners were recent, surreptitious entrants, which made them most analogous to noncitizens who are outside the borders of the country and accordingly lack all constitutional protections. 121 In reaching this conclusion, the court relied heavily on the plenary power doctrine, which is an exercise in extreme judicial deference regarding the procedures chosen by the political branches for admitting and excluding noncitizens. 122 The court highlighted the 1982 Supreme Court decision Landon v . Plasencia, which held that "an alien seeking initial admission to the United States requests a privilege and has no constitutional rights regarding his application, for the power to admit or exclude aliens is a sovereign prerogative." 123 The Third Circuit reasoned that because the petitioners were apprehended close to the border and so soon after entry, they were essentially seeking initial admission and thus not entitled to constitutional protections. 124 During the two years that Castro was litigated, four of the petitioner children applied for and were granted Special Immigrant Juvenile Status (SIJS), a classification that provides certain abused, abandoned, or neglected children with enhanced statutory and regulatory rights, including eligibility for lawful permanent residence. 125 These four children and their mothers again filed habeas petitions challenging their expedited removal orders. 126 In this new case, Osorio-Martinez v . Attorney General, the court found that stripping habeas review violated the Suspension Clause. 127 The court conducted a thorough analysis of the statutory requirements for SIJS and determined that if the petitioners had satisfied these statutory requirements, they had developed a connection with the United States that triggered constitutional protections. 128 But the court did not establish a clear test for when ment procedural due process rights, as well as their rights under the INA . . . and the applicable implementing regulations." (footnote omitted)). 120 . Castro, 835 F.3d at 434-35, 445 ("Congress may, consonant with the Constitution, deny habeas review in federal court of claims relating to an alien's application for admission to the country, at least as to aliens who have been denied initial entry or who, like Petitioners, were apprehended very near the border and, essentially, immediately after surreptitious entry into the country."). 121 . Id noncitizens become entitled to Suspension Clause protections. 129 The Third Circuit's decisions in Castro and Osorio-Martinez represent a case-by-case approach to Suspension Clause protections that depends on an analysis of the noncitizens' connection to the United States.
In contrast, the Ninth Circuit in Thuraissigiam adopted a bright-line rule that all noncitizens physically within the borders of the United States are entitled to habeas rights. 130 To find that the petitioner had habeas rights, the court relied on two principal arguments. First, it emphasized the purpose of the Suspension Clause as enforcing the separation of powers. 131 It noted that "the Suspension Clause protects 'a right of first importance,' even in circumstances . . . where the executive's power is at its zenith." 132 Even where the plenary powers have applied, the protections of the Suspension Clause have not been suspended. 133 Accordingly, to deprive the noncitizens of habeas rights would be an abdication of the courts' responsibility to check executive power. Second, the court cited historical precedent that extended habeas review even to newly arriving noncitizens. 134 Citing many of the same old English cases and early American cases as the Boumediene Court, the Ninth Circuit positioned its holding as being aligned with a long chain of precedent. 135 
B. Noncitizens in Expedited Removal Are Entitled to Suspension Clause Protections
The constitutional rights of noncitizens at the border remain unsettled, and the Supreme Court has never addressed whether noncitizens in expedited removal have habeas rights. 136 Though the Supreme Court has held that noncitizens do not enjoy the full slate of rights guaranteed to U.S. citizens, the Court has never addressed the narrower question whether noncitizens facing expedited removal are entitled to habeas rights. The distinction is significant, because habeas rights are unique. Unlike other constitutional rights, 129 . Id . at 170 n.13 ("We need not address here what minimum requirements aliens must meet to lay claim to constitutional protections. We hold merely that SIJ designation and the relationship to the United States to which it attests are more than sufficient."). 130 the constitutional right to habeas review has always been extended to noncitizens within the borders of the country. In fact, before the Third Circuit's decision in Castro, no federal court of appeals had ever denied the protections of the Suspension Clause to noncitizens within the country's borders. 137 The core of this divergence in interpreting the reach of the Suspension Clause originates from the tension between the plenary power doctrine and the separation-of-powers doctrine.
The plenary power doctrine establishes that immigration matters are the prerogative of the political branches as "a basic attribute of sovereignty." 138 Accordingly, the Court has exercised extreme deference to the exclusion procedures chosen by Congress. 139 Early cases that established the plenary power doctrine left very little room for judicial review of immigration matters. 140 This was especially true in relation to noncitizens detained at ports of entry, where the political branches' plenary power was thought to be at its apex. 141 Under the "entry fiction doctrine," noncitizens detained at ports of entry, though technically within the borders of the country, have the same limited constitutional status as those outside the United States. 142 Asylum seekers just inside the border would be most analogous to these noncitizens at ports of entry. 143 But the Court's habeas jurisprudence firmly establishes that the Suspension Clause entitles these recent entrants to habeas rights, regardless of what the plenary power and entry fiction doctrines may provide. In any case, those latter doctrines are likely inapplicable to asylum seekers. Because the asylum seekers at issue are physically within the United States' borders, rather than just outside of them at a port of entry, they fall outside the scope of the entry fiction doctrine. Unlike those noncitizens stopped at a port of en- 137 try, whose constitutional rights remain uncertain, 144 those within the territorial United States are entitled to at least minimal constitutional protections. 145 Furthermore, while the Court has upheld restrictions on the due process rights of noncitizens stopped at ports of entry, 146 the Court has never upheld restrictions on Suspension Clause protections. In fact, in each case where the Supreme Court found that the due process rights of noncitizens were properly restricted, it held that those noncitizens were entitled to habeas review; otherwise, the Court would not have had jurisdiction to consider the other constitutional claims raised. 147 Moreover, plenary powers are never absolute and must be interpreted in accordance with the Constitution's dedication to safeguarding the separation of powers. 148 The Court repeatedly recognized this limitation to the plenary power doctrine during a period termed the "finality era," a roughly sixtyyear period that lasted until the mid-twentieth century. 149 During the finality era, Congress passed a variety of immigration statutes that explicitly rendered the executive's deportation determinations final. Despite this instruction from Congress, the Court repeatedly recognized that the Constitution mandated that these determinations be subject to habeas review. 150 Later, in St . Cyr, the Court confirmed that the precise source of this constitutionally required review is the Suspension Clause. 151 The Suspension Clause requires habeas review even when the executive detention is justified by compelling circumstances and concerns a policy area within the purview of the political branches. For example, in Boumediene, the Court dealt with another area that is the prerogative of the political branches-war powers. 152 Despite the government's claim that a compelling 144 state interest in protecting the country from terrorism warranted a suspension of habeas rights for enemy combatants, the Court held that there was no credible argument that the government's "military mission at Guantanamo would be compromised if habeas courts had jurisdiction." 153 Likewise, the government's claims of compelling national security interests are insufficient to justify the deprivation of habeas rights for asylum seekers. Granting prospective asylees these protections in no way threatens the safety and security of Americans. 154 Rather, it would bolster the legitimacy of the immigration system by providing an added layer of review, ensuring that asylees are not summarily deported and forced to return to the persecution from which they fled.
Although the political branches have control over the regulations implemented to exclude and admit noncitizens, the executive may not implement a procedure that dispenses with the judiciary's role in reviewing executive detention. The Suspension Clause was intended to "ensure[] that, except during periods of formal suspension, the Judiciary will have a timetested device, the writ, to maintain the 'delicate balance of governance' that is itself the surest safeguard of liberty." 155 In the context of expedited removal, habeas review, or an adequate substitute, upholds the separation-ofpowers purpose by allowing the judiciary to serve as a check on executive detention and deportation decisions.
C. Policy Implications of Instituting Habeas Review for Noncitizens in Expedited Removal
Policy concerns provide additional support for adopting the clear rule that all asylum seekers within U.S. borders are entitled to habeas review. 156 As the Third Circuit's decisions in Castro and Osorio-Martinez make clear, drawing a line between which asylum seekers meet the "minimum requirements . . . to lay claim to" habeas rights and which do not is doctrinally diffi-153 . Id cult and has large human and judicial costs. 157 Although there is a clear status difference between SIJS designees and recent entrants, the distinction between categories of noncitizens will not always be so clear. For example, if an asylum seeker has been in the country for one week and is thirty miles past the border, will they be entitled to Suspension Clause rights? What about fifty miles past the border? Or one hundred miles past the border, having been in the country for only two days? The Third Circuit's approach raises these difficult questions but provides no workable answer.
Because the Court has never suggested that entitlement to habeas depends on the number of hours a noncitizen has been present in the country or how many miles within the country a noncitizen is apprehended, there is no precedent for lower courts to rely on if forced to make these fact-specific determinations. Thus, courts will not be able to easily apply this case-by-case approach, and its implementation could strain judicial resources. Further, even if a court does determine that an individual is entitled to Suspension Clause rights, it must then determine whether expedited removal is an adequate substitute for habeas proceedings. 158 As Castro and Osorio-Martinez demonstrate, determination of these issues can take years.
What is perhaps most problematic about this lengthy process of determining whether a given noncitizen is entitled to habeas review is that the INA mandates that asylum seekers be detained during the credible fear process. 159 This means that asylum seekers-including families with young children, like the petitioners in Castro-may be kept in immigration detention facilities for upwards of two years. 160 Indefinite detention is particularly concerning given the reports of heinous living conditions at detention centers and evidence revealing the damaging mental and physical toll of lengthy confinement. 161 Asylum seekers have described being held in jail-like facilities without adequate medical care, food, or educational services. 162 Additionally, detaining asylum seekers financially burdens taxpayers. 163 of detaining a noncitizen for a day is $126. 164 When these numbers are multiplied by the number of asylum seekers who find themselves at risk of being subject to expedited removal and the possibility of multi-year detentions, the costs are staggering.
A clear rule that all noncitizens physically within the United States are entitled to habeas rights would reduce the fiscal and human toll of extended detention. In each case, instead of litigating the question whether a given noncitizen is entitled to habeas review, the district court can either issue or deny the writ based on the merits of the challenge to the credible fear determination and then either affirm or reverse the determination.
Finally, the suggestion that some asylum seekers may not be entitled to habeas review raises serious concerns in light of evidence of thousands of erroneous deportations. 165 For asylum seekers who fled their home countries due to fear of persecution, deportation may amount to a death sentence. 166 As Elena's story demonstrates, when immigration officers fail to adequately identify an individual as an asylum seeker, that person is sent back to face horrific persecution. 167 Some asylum seekers are quite literally sent home to their deaths. 168 The consequences associated with erroneous deportations are inherent in every claim for asylum, not just those of asylum seekers who are found sufficiently far inside the border of the United States. In light of these weighty policy concerns, the guidance provided by the Court's habeas jurisprudence, and the historical purpose of habeas, all asylum seekers in the United States should be entitled to habeas review.
III. SUSPENSION CLAUSE RIGHTS OF ASYLUM SEEKERS IN PRACTICE:
HABEAS OR AN ADEQUATE SUBSTITUTE Numerous scholars have argued that noncitizens subject to expedited removal are entitled to the protection of the Suspension Clause, 169 but there has been little discussion about what follows from that conclusion. In both Thuraissigiam and Osorio-Martinez, the courts found that the jurisdictionstripping provision violates the Suspension Clause. 170 Both courts drew on Boumediene for the proposition that, at a minimum, an adequate substitute for habeas rights must allow for "meaningful review of both the cause for de- 164 . Id tention and the Executive's power to detain." 171 Because the jurisdictionstripping provision does not permit review of whether the expedited removal statute was lawfully applied to the petitioners, it is blatantly an inadequate substitute. 172 But even after finding the provision unconstitutional as applied to the petitioners, neither court fully addressed the implications of its holding.
This Note argues that asylum seekers in the United States-especially those improperly placed in expedited removal proceedings-are entitled to habeas rights. Under Boumediene, these asylum seekers must have access to either habeas review itself or a congressionally created adequate substitute. Both paths are worth probing: If Congress fails to act, the question remains as to how, precisely, federal district courts should conduct habeas proceedings and what types of relief would be appropriate. Alternatively, if Congress does attempt to create a substitute procedure in place of habeas proceedings, what safeguards are required to ensure that the substitute is adequate? This Part explores these alternative options and what each would look like in practice. Section III.A uses the Court's reasoning in St . Cyr and Boumediene to argue that the habeas court must be able to review questions of law and fact and grant conditional release. Section III.B proposes reforms to expedited removal that would make it an adequate substitute for habeas review. Section III.C addresses the costs associated with an adequate substitute and proposes several practical solutions to mitigate those costs.
A. Habeas Review in Expedited Removal
Traditionally, the scope of habeas review has extended to review of questions of law and, in certain circumstances, questions of fact. The jurisdictionstripping provision, as written, precludes review of both questions of law and fact. This inability to review questions of law clearly violates the Suspension Clause. 173 To be sure, the court must have the ability to consider "whether the expedited removal statute was lawfully applied to petitioners," 174 including whether there has been an " 'erroneous application or interpretation' of relevant law." 175 In these cases, a judge must consider whether expedited removal was applied to an asylum seeker with a credible fear, because such noncitizens cannot lawfully be subjected to expedited removal. 176 Currently, this level of review is inaccessible. If changed, a habeas court would be able 171 to review whether the immigration officials complied with the required procedures and "applied the correct legal standards." 177 The necessary scope of factual habeas review is a function of the earlier proceedings' rigor. 178 Decisions generated by executive proceedings should be subjected to more exacting judicial review than convictions by a court of record. 179 Even so, in reviewing decisions generated in regular removal proceedings, habeas courts consider questions of fact under the deferential standard of "some evidence" review. 180 The minimalist nature of expedited removal proceedings, "which give aliens no opportunity to be represented (even at their own expense), no opportunity to present witnesses, and no opportunity to obtain documents that they were not carrying when arrested," weighs in favor of more exacting review than in regular removal proceedings. 181 Looking at the "sum total of procedural protections afforded" 182 leads to the conclusion that fuller factual review after the fact is warranted to ensure accurate outcomes given the relative absence of initial procedural protections. 183 The ability to review questions of law and fact is necessary because asylum seekers are not receiving fair adversary proceedings. 184 Specifically, on habeas review an asylum seeker must be allowed to introduce relevant evidence. 185 Considering this evidence, which may not have been provided at an earlier stage, the court will be able to assess whether the asylum seeker has a "significant probability" of qualifying for asylum. 186 As in St . Cyr, the habeas court is not reviewing a discretionary decision itself-here a grant of asylum-but instead is reviewing a nondiscretionary decision: whether an individual is eligible to seek asylum in regular removal proceedings. 187 Habeas review would ensure that noncitizens who have legitimate asylum claims are entitled to the procedural protections guaranteed by INA section 240. 188 Asylum seekers must be able to vindicate their right to a fair credible fear proceeding. Habeas review would provide a judicial backstop in situations where an asylum officer improperly makes a negative credible fear determination for a bona fide asylum seeker. In these situations, a habeas court could essentially reverse the asylum officer's negative credible fear determination if it determined that the asylum seeker demonstrated a "significant probability" of qualifying for asylum. The habeas court would then need to determine the appropriate remedy.
First and foremost, a habeas court would allow the asylum seeker to make their case in traditional, nonexpedited section 240 removal proceedings. In doing so, the habeas court would remove the asylum seeker from expedited removal proceedings and eliminate the prospect of a fast-track deportation. Further, as the Court noted in Boumediene, habeas courts must be empowered "to order the conditional release of an individual unlawfully detained-though release need not be the exclusive remedy and is not the appropriate one in every case." 189 Asylum seekers should be granted conditional release as they await their formal section 240 removal proceedings. The risk of flight is low: studies have shown that 95 percent of those with asylum claims who are released from detention attend all of their hearings. 190 If Congress enacts an adequate substitute for habeas review, the scope of such review may be narrowed, but if Congress retains expedited removal in its current form, the habeas court must be able to review questions of law and fact and have the authority to grant conditional release.
B. What Would an Adequate Substitute Look Like?
Congress may restrict access to habeas review only if it enacts an adequate and effective substitute. 191 As Thuraissigiam and Osorio-Martinez demonstrate, expedited removal in its current form is not an adequate or effective substitute. 192 In fact, this was so clear that the courts did not feel the need to engage in an analysis of what an adequate substitute might in- clude. 193 In Boumediene, the Court was troubled by the constraints on the detainees' ability to rebut the factual determinations the government had made against them. 194 Of particular concern was that "the detainee [ der his detention." 195 Each of these concerns arises in expedited removal as well.
In credible fear interviews, asylum officers must make a factual determination about whether a noncitizen has a credible fear of returning home. A negative credible fear determination-barring an unlikely reversal by an IJwill push the noncitizen into expedited removal and imminent deportation. 196 As currently implemented, expedited removal does not provide asylum seekers with an adequate and effective opportunity to rebut this determination. 197 Without this opportunity for asylum seekers to present their case, there is a serious concern that executive officers will make erroneous findings of fact. Where these errors have such weighty consequencespotentially death or, as in the case of Elena, further persecution-the lack of judicial review is particularly concerning. 198 In order for expedited removal to serve as an adequate substitute, Congress must reform the IIRIRA. First, expedited removal as enacted prescribes procedural protections that the executive is not implementing in practice. 199 The IIRIRA should be amended to allow habeas review to serve as a backstop to ensure "important oversight of whether DHS complied with the required credible fear procedures." 200 Second, Congress must provide counsel and the opportunity to gather and present evidence to ensure that noncitizens can adequately rebut the factual determinations being made against them. The reforms suggested in this Part are largely framed as individual rights, but they also serve the separation-of-powers purpose of the Suspension Clause because more rigorous procedures reduce the risk of executive error and therefore decrease the urgency of judicial review.
There are several procedural protections built into the expedited removal statute that, if fully implemented, would better allow noncitizens to rebut the factual findings being made against them. First, the regulations implementing expedited removal require translation services for noncitizens who do not speak English, 201 but there have been numerous reports that translation services are "often inadequate or wholly unavailable." 202 Additionally, although the INA mandates that asylum officers conducting credible fear interviews provide noncitizens with a written explanation for their determinations, 203 there is evidence that many asylum officers do not provide this [Vol. 118:655 requisite analysis. 204 Furthermore, noncitizens are not given their statutory right to present evidence or be heard at their hearings, 205 and this issue is compounded when adjudicators apply an erroneously high legal standard for establishing a credible fear. 206 Taken together, these errors prevent bona fide asylum seekers from being accurately identified and from understanding the findings that have been made against them. It is difficult for legitimate asylum seekers to adequately contest their negative credible fear determination 207 because they will often not be aware of even the most critical findings made by the asylum officer.
There is also evidence that IJs are not adhering to the procedural protections prescribed by the expedited removal statute. IJs are required to provide independent review of asylum seekers' cases, but there is evidence that IJs merely rubber-stamp asylum officer determinations. 208 Because IJs are evaluated based on the speed and efficiency with which they process cases 209 and face pressure to adhere to the executive's political agenda, 210 the incentives to defer to the negative credible fear determinations of asylum officers are weighty. IJs have begun to make categorical determinations regarding types of asylum claims, rather than analyzing each case based on its facts, even though this practice has been rejected by the federal courts. 211 Given the evidence that the executive branch is not adhering to the procedures enacted by Congress, Congress must create an oversight mechanism. This oversight could take the form of adding a provision to expedited removal that allows for habeas review of whether the executive complied with the required procedures. Such a provision would create judicial oversight of both asylum of-ficers' and IJs' actions. Enforced adherence to these procedural protections would mitigate the need for federal judicial review. But further changes to expedited removal are necessary even with this judicial oversight because noncitizens need to be able to adequately contest the government's findings against them.
Another constraint on asylum seekers' ability to rebut the government's findings is their "limited means to find or present evidence to challenge the Government's case." 212 Notice and a meaningful opportunity to gather necessary evidence are, at a minimum, composed of two elements-time (ideally outside of detention) and legal counsel. 213 Although expedited removal proceedings are meant to be expeditious, it is often impracticable for noncitizens to gather the evidence necessary to satisfy the asylum officer and IJ in such a short time frame. Additionally, detention makes it more difficult, if not impossible, for noncitizens to collect necessary evidence or prepare to testify themselves. 214 There is a growing body of research showing that detention conditions are atrocious and may lead to retraumatization and severe mental health problems for detained asylum seekers. 215 Traumatized asylum seekers may not be able to accurately convey their stories to asylum officers or IJs. 216 Congress should therefore amend the IIRIRA to remove the mandatory detention provision (8 U.S.C. § 1225(b)(1)(B)(iii)(IV)) and allow for more time between the initial credible fear interview and IJ review if requested. As in Boumediene, the asylum seeker's "ability to rebut the Government's evidence against him is limited by the circumstances of his confinement and his lack of counsel." 217 The Court in Boumediene emphasized that legal counsel is critical to an adequate substitute for habeas review. 218 For asylum seekers to truly understand what they need to prove their claim and how to prove it, Congress must amend the IIRIRA to provide access to legal counsel to noncitizens in expedited removal. It is a fundamental principle in American law that a criminal hearing cannot be fair without access to legal counsel. 219 As the Supreme Court famously stated in Powell v . Alabama, "[t]he right to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by counsel." 220 Although immigration cases are civil rather than criminal, the adversarial nature of the proceedings and the weighty consequences are the precise aspects of the criminal proceedings that prompted the Court to declare the importance of legal counsel. 221 In the case of expedited removal, noncitizens have the statutory right to be heard, 222 but that right is of little avail without legal representation. The impact of legal representation is undeniable. Statistics show that asylum seekers are five times more likely to succeed on their asylum claims if represented by a lawyer. 223 Some observers have gone so far as to conclude that legal representation is "almost a necessity for winning asylum." 224 Asylum law is notoriously complex, 225 and it is unreasonable to expect that pro se asylum seekers would understand what is required for them to prove their claims. Given the critical role of lawyers, the Boumediene Court held that legal representation is necessary to an adequate and effective substitute for habeas review. 226 Further, providing legal counsel would not only lead to more robust proceedings but also save time during those proceedings. A lawyer can listen to the asylum seeker's testimony and then help them formulate their claim and obtain relevant corroborating evidence. This would allow for greater focus during both the initial credible fear interview and subsequent de novo IJ review, as the lawyer could clearly frame the asylum seeker's claim for the adjudicator. 227 The adjudicator bears the burden of developing the requisite factual record, 228 and a lawyer's presence could expedite the interview or hearing by directing the adjudicator toward the relevant facts and evidence.
In sum, if Congress chooses to continue restricting access to habeas review for noncitizens subject to expedited removal, it must enact an adequate and effective substitute. An adequate and effective substitute in this context must include habeas review of executive compliance with expedited removal procedures, provision of legal counsel, and reduced constraints on noncitizens' ability to obtain and present evidence.
C. Addressing the Costs Associated with an Adequate Substitute
The costs that these procedures would impose on both the executive and the judiciary are not insignificant. In fact, these costs present the strongest argument against finding that noncitizens subject to expedited removal are entitled to habeas protections. Reviewing habeas petitions would strain judicial resources, and the suggested reforms to expedited removal would require an increase in expenditures by the executive. But the Court has found that such costs are not dispositive. 229 For example, the costs of the decision in Boumediene were not minimal. The decision was made during the height of the war on terror, and the government was faced with the weighty task of preventing acts of terrorism. 230 The Court recognized that "[h]abeas corpus proceedings may require expenditure of funds by the Government and may divert the attention of military personnel from other pressing tasks." 231 In the context of expedited removal, there are serious concerns about resources and efficiency in processing noncitizens' claims. But these are analogous to the concerns that the Court specifically held were not determinative of the reach and scope of the Suspension Clause in Boumediene. 232 The costs associated with habeas review or reforming expedited removal to make it an adequate substitute are also far less than recent immigration policies like military deployment to the border. 233 [Vol. 118:655 Further, there are ways to create a more robust expedited removal regime that will reduce the need for federal habeas review without putting an insurmountable burden on the executive. 234 Asylum officers could be given the authority to grant asylum at the credible fear stage in certain circumstances. 235 If the asylum officer determines that the claim is likely meritorious but needs more development, the claim could be referred to an asylum office rather than the immigration court. 236 Diverting those applicants who have been determined likely to be successful on the merits of their claims would reduce the burden placed on the immigration courts. Though this proposal would require hiring new asylum officers, it would still cost the government less than hiring new IJs. Asylum officers only need to be trained in asylum law, whereas IJs need to be trained in all areas of immigration law.
In addition, the government may reduce the burden imposed by these reforms by increasing use of the expedited removal provision allowing for discretionary grants of voluntary withdrawal of application for admission. 237 When asylum officers make negative credible fear determinations, they can present noncitizens with two options. One option is the appeals processofficers would explain the process as well as the consequences of failure on appeal. When a noncitizen fails on appeal and an order of removal is entered, there is a five-year bar on reentry and a permanent bar on applying for asylum. 238 Asylum officers may also use their discretion to present a second option: voluntary withdrawal of the noncitizen's admission application. 239 This option results in immediate deportation but no order for removal. 240 If the noncitizen voluntarily accepts the grant of voluntary withdrawal of application for admission, there is no need for further proceedings. This would deter those without legitimate asylum claims from filing frivolous habeas petitions.
If Congress were to enact these suggested reforms, expedited removal could be an adequate substitute for habeas review, and individual recourse to habeas could be retained as solely a backstop to ensure executive compliance with legislation. These reforms, although implemented at the individual level, serve the broader purpose of a check on executive action. As expedited removal procedures become more rigorous, confidence in the accuracy of the factual determinations generated by low-level immigration officers would increase. If immigration officers are accurately identifying bona fide asylum seekers rather than sending them back to persecution, the urgency of judicial review diminishes.
CONCLUSION
By foreclosing habeas review of credible fear determinations, Congress has violated the Suspension Clause rights of asylum seekers who are within the borders of this country. In light of the historic purpose of the Suspension Clause and recent Supreme Court precedent on the habeas rights of noncitizens, the Court should recognize that asylum seekers physically in the United States are entitled to habeas rights. Since these asylum seekers are protected by the Suspension Clause, Congress may only strip the courts of habeas jurisdiction if it enacts an adequate substitute for habeas reviewsomething that expedited removal currently is not. Accordingly, asylum seekers must be entitled to habeas review.
It is possible that expedited removal, if reformed, could serve as an adequate substitute, diminishing the need for habeas review. But first, Congress must add a provision to expedited removal allowing for habeas review of executive compliance with the credible fear procedures both in the initial credible fear interview and subsequent IJ review. In addition, with habeas review as a backstop, the statute must be amended to provide legal counsel and adequate time to gather evidence to noncitizens during the credible fear proceedings. The enactment of more rigorous proceedings would mitigate the serious separation-of-powers concerns currently arising from expedited removal. Such procedures would increase the executive's accuracy in identifying bona fide asylum seekers and accordingly diminish the need for judicial review. But without congressional reform of expedited removal, habeas review is a necessary and critical judicial check on the executive's erroneous interpretation and application of the law leading to the detention and deportation of bona fide asylum seekers.
